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AND SEIZURE: THE PROTECTION AFFORDED A
STATE UNIVERSITY DORMITORY RESIDENT
Piazzola v. Watkins, 442 F.2d 284 (5th Cir. 1971)

Petitioners, students at a state university, were convicted of possession
of marijuana found in a warrantless search of their dormitory rooms by
university officials and state narcotic agents.1 Petitioners sought federal habeas
corpus relief based on the fourth amendment guarantee against unreasonable
search and seizure.2 The United States District Court for the Middle District
of Alabama granted their petitions. 3 On appeal, the state claimed the search
was permissible pursuant to a university regulation permitting entry into a
student's dormitory rooms for "inspection" purposes. 4 The United States
Court of Appeals for the Fifth Circuit affirmed and HELD, university regulations authorizing a search of a student's room do not authorize university
officials to consent to a warrantless police search.5
Application of constitutional protections to students is a comparatively
recent development. 6 Historically, universities have possessed plenary power
to regulate student conduct for the purpose of maintaining order and discipline. Recent cases, however, have held that schools do not possess absolute
authority over students, and school regulations may not infringe on the
constitutional rights of students. 8 In Dixon v. Alabama State Board of Edu-

1. Frank Piazzola and Terrence Marinshaw were both students and dormitory residents
at Troy State University. University officials accompanied the narcotic agents in the search
of Marinshaw's room, but were not present when the evidence was seized by the agents in
their search of Piazzola's room. Both defendants were convicted in separate jury trials in
the Circuit Court of Pike County, Alabama. 442 F.2d 284, 285 (5th Cir. 1971).
2. "The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no warrants shall issue,
but upon probable cause, supported by oath or affirmation, and particularly describing
the place to be searched, and the persons or things to be seized." U.S. CONSr. amend. IV.
The fourth amendment is applicable to the states through the fourteenth amendment due
process clause. Wolf v. Colorado, 338 U.S. 25 (1949).
3. 316 F. Supp. 624 (N.D. Ala. 1970).
4. "The college reserves the right to enter rooms for inspection purposes. If the administration deems it necessary, the room may be searched and the occupant required to
open his personal baggage and any other personal material which is sealed." 442 F.2d 284,
286 (5th Cir. 1971). Such clauses are common in university housing agreements. E.g.,
University of Florida, Housing Agreement (3) (E) (1971-1972): "Authorized University
personnel may enter student rooms for inspection, maintenance, housekeeping and conduct
purposes."
5. 442 F.2d 284 (5th Cir. 1971).
6. See Bible, The College Dormitory Student and the Fourth Amendment-A Sham or
a Safeguard?, 4 U. SAN FP.AN. L. REv. 49 (1969); Note, College Searches and Seizures: Privacy
and Due Process Problems on Campus, 3 GA. L. Rav. 426 (1969); Note, Public Universities
and Due Process of Law: Student's Protection Against Unreasonable Search and Seizure,
17 KAN. L. REv. 512 (1969).
7. See, e.g., Hamilton v. Regents of Univ. of Cal., 293 U.S. 245 (1934); Anthony v.
Syracuse Univ., 224 App. Div. 487, 231 N.Y.S. 435 (4th Dep't 1928); Koblitz v. Western
Reserve Univ., 11 Ohio C. Dec. 515, 21 Ohio C.C.R. 144 (Cuyahoga County Cir. Ct. 1901).
8. See Tinker v. Independent Community School Dist. 393 U.S. 503 (1969); Dixon v.
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cation9 the Fifth Circuit held that state universities, in the promulgation and
enforcement of regulations, must afford the student due process of law as
required by the fourteenth amendment. More recently, the United States
Supreme Court held in Tinker v. Des Moines Independent Community School
District0 that students are "persons" under the Constitution and cannot be
required to waive their constitutional rights as a condition to their right to
attend school.,
Although the first amendment rights of students have been extensively
litigated,'12 the scope of other constitutional protections is uncertain. Prior
to the instant decision a student's fourth amendment protection was analyzed
13
in only a few conflicing state and federal district court decisions.
Outside university campuses, traditional application of the fourth amendment prohibits searches unless they are conducted pursuant to a warrant
issued by a magistrate on a showing of probable cause.14 The public interest
in justice may, however, justify a search without a warrant where delay in
obtaining a warrant would frustrate the purpose of the search.' 5 A person
may waive his constitutional protection and consent to a search,'0 but a

third person cannot consent to a valid search and seizure of another person's
belongings.'7 The test used in applying fourth amendment protection is
whether the particular locale is one sought to be preserved as private 8 and
whether there is a reasonable expectation of freedom from governmental con-

trol.' 9
Recent decisions applying this test to determine a student's fourth amendment rights have disagreed on the extent of the school's power to search and
the concomitant power to authorize a police search. Two state court decisions
sustained the right of school officials to search and to authorize a police

Board of Educ., 294 F.2d 150 (5th Cir.), cert. denied, 368 U.S. 930 (1961).
9. 294 F2d 150 (5th Cir. 1961), cert. denied, 368 U.S. 930 (1961).
10. 593 US. 503 (1969).
11. Id.at506,511.
12. See, e.g., Tinker v. Independent Community School Dist., 393 US. 508 (1969);
Snyder v. Board of Trustees, 286 F. Supp. 927 (N.D. Ill. 1968); Hammond v. South Carolina
State College, 272 F. Supp. 947 (D.S.C. 1967). See also Comment, Constitutional Law:
Freedom of Expression in Student Demonstrations, 22 U. FLA. L. R.v. 168 (1969).
13. Moore v. Student Affairs Comm., 284 F. Supp. 725 (M.D. Ala. 1968); People v.
Kelly, 195 Cal. App. 2d 669, 16 Cal. Rptr. 177 (2d Dist. 1961); People v. Cohen, 57 Misc.
2d 866, 292 N.YS.2d 706, aff'd, 61 Misc. 2d 858, 306 N.YS.2d 788 (Sup. Ct. 1969); People
v. Overton, 51 Misc. 2d 140, 273 N.YS.2d 143, rev'd, 20 N.Y.2d 360, 229 N.E.2d 596, 283
N.YS.2d 22 (1967), remanded on other grounds, 393 U.S. 85 (1968); Commonwealth v.
McCloskey, 217 Pa. Super. 482, 272 A.2d 271 (1970).
14. Agnello v. United States, 269 U.S. 20, 88 (1925).
15. McDonald v. United States, 335 US. 451, 455 (1948) (emergencies); Johnson v.
United States, 338 US. 10, 15-16 (1948) (incident to lawful arrest). Two more exceptions
are also permitted. See Alexander v. United States, 362 F.2d 379 (9th Cir. 1966) (border
searches); United States v. Grisby, 835 F.2d 652 (4th Cir. 1964) (military searches).
16. Zap v. United States, 328 US. 624, 628 (1946) (clear and positive consent).
17. Stoner v. California, 376 US. 483, 487 (1964).
18. Katz v. United States, 889 U.S. 347, 351 (1967).
19. Manusci v. Deforte, 392 US. 864, 368 (1968).
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search.20 In People v. Kelly2 ' the court upheld a police search of a student's
room and stated it was reasonable for the police to believe the schoolmaster
had the right to authorize a search. Similarly, in People v. Overton2 2 the court
held a police search of a student's locker constitutional, even though it was
conducted pursuant to an invalid search warrant. The court also upheld the
school official's right to search and his authority to consent to a police search
23
of a student's locker.
In People v. Cohen,24 however, a New York court held that a school's
power to search a student's room did not authorize it to consent to a police
search for evidence of criminal activity. The court concluded that even if the
student consents to a search by the university the latter cannot share or
25
delegate it.
The instant case unequivocably states that a university has "no authority
to consent to or to join in a police search for evidence of crime."2 6 The court
followed the Supreme Court's reasoning in Katz v. United States27 where
the Court determined that fourth amendment protection extends to whatever
a person seeks to preserve as private. The instant court concluded that dormitory students were similar to occupants of hotels and apartments and were,
therefore, entitled to the same fourth amendment protection against warrantless police searches. 2 Recent Supreme Court cases have emphasized that
only occupants of such areas have the authority to consent to searches.- In
Stoner v. California30 a hotel clerk allowed the police to search a guest's room.
The Supreme Court found the search unconstitutional on the grounds that
only the guest could waive his fourth amendment rights and consent to a
search. 31
The instant decision cited Tinker3 2 as indicating that a student could not
be compelled to waive his constitutional rights as a condition to his attending
school. 33 The court concluded that a construction of the regulation permitting

20. People v. Kelly, 195 Cal. App. 2d 669, 16 Cal. Rptr. 177 (2d Dist. 1961); People v.
Overton, 51 Misc. 2d 140, 273 N.Y.S.2d 143, revd, 20 N.Y.2d 360, 229 N.E.2d 596, 283
N.Y.S.2d 22 (1967), remanded on other grounds, 393 U.S. 85 (1968).
21. 195 Cal. App. 2d 669, 16 Cal. Rptr. 177 (2d Dist. 1961).
22. 51 Misc. 2d 140, 273 N.Y.S.2d 143, rev'd, 20 N.Y.2d 360, 229 N.E.2d 596, 283 N.Y.S.2d
22 (1967), remanded on other grounds, 393 U.S. 85 (1968).
23. Id.
24. 57 Misc. 2d 366, 292 N.Y.S.2d 706, aff'd, 61 Misc. 2d 858, 306 N.Y.S.2d 788 (Sup. Ct.
1969).
25. 57 Misc. 2d 366, 292 N.Y.S.2d 706, aff'd, 61 Misc. 2d 858, 306 N.YS.2d 788 (Sup. Ct.
1969).
26. 442 F.2d at 290.
27. 389 U.S. 347, 351 (1967).
28. 442 F.2d at 288.
29. Stoner v. California, 376 U.S. 483 (1964); Chapman v. United States, 365 U.S. 610
(1961) (landlord may not consent to search of tenant's premises).
30. 376 U.S. 483 (1964).
31. Id. at 489.
32. 393 U.S. 503, 506, 511 (1969).
33. 442 F.2d at 289.
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room searches, which would authorize a school official to consent to a police
search, would be an unconstitutional attempt to require a student to waive
his fourth amendment protection as a condition to his occupancy of a college
dormitory room. 34 Dormitory students have thus been afforded a protection
from ureasonable police searches and seizures equal to that of other citizens
in their private dwellings.
The court, however, also sustained the university's right to search without
a warrant 35 "provided that the regulation is reasonably construed and is
limited in its application to further the University's function as an educational institution."' 6 This interpretation is consistent with the decision in
Moore v. Student Affairs Committee,3 7 which sustained the university's power
to search as necessary to the welfare of the school where the university has
"reasonable cause to believe" a student is using his dormitory room for an
illegal purpose.3 8
If students cannot be required to waive their protection against warrantless police searches, it would seem anomalous to require them to waive their
protection against warrantless administrative searches. Yet the Moore court
justified the abridgement of the student's fourth amendment protection on
the rationale that a superior charged with maintaining discipline and security is permitted to conduct reasonable searches.3 9 The instant court, therefore, supports Moore in recognizing school-initiated searches as an exception
to the warrant requirement if the search is reasonable and facilitates the
40
preservation of order.
However, recent Supreme Court decisions have disapproved of such
reasoning. In Camara v. Municipal Court of the City and County of San
4
- and See v. City of Seattle42 the lower courts upheld the authority
Francisco
of health officials to search buildings without warrants for public health
purposes. The courts presumed the public interest in this area to be so important that it was necessary to allow infringement on the fourth amendment
protection. Reversing these decisions, the Supreme Court recognized that the
warrant requirement might be waived in certain circumstances. 4a The Court
4
stated, however: "

34. Id.
35. See text accompanying note 4 supra.
36. 442 F.2d at 289.

37. 284 F.Supp. 725 (M.D. Ala. 1968).
38. Id. at 730.
39. Id. at 730-31. See United States v. Collins, 349 F.2d 863 (2d Cir. 1965), cert. denied,
383 U.S. 960 (1966); United States v. Grisby, 335 F.2d 652 (4th Cir. 1964); United States
v. Donato, 269 F. Supp. 921 (E.D. Pa.), aff'd, 379 F.2d 288 (3d Cir. 1967); United States
v. Miller, 261 F. Supp. 442 (D. Del. 1966).
40. 442 F.2d at 289.
41. 387 U.S. 523 (1967).
42. 387 U.S. 541 (1967).
43. 387 U.S. 523, 533 (1967).

44. Id.
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In assessing whether the public interest demands creation of a general
exception to the Fourth Amendment's warrant requirements, the
question is not whether the public interest justifies the type of search
in question, but whether the authority to search should be evidenced
by a warrant, which in turn depends in part upon whether the burden
of obtaining a warrant is likely to frustrate the governmental purpose
behind the search.
Unless an exception is recognized to the warrant requirement, the reasonableness of a search is likewise not determinative of its validity.45 In Chapman v. United States46 the Supreme Court rejected the contention that the
reasonableness of a search obviated the warrant requirement and stated that
7
warrants were required except in exigent circumstances.4
In light of this reasoning, the reasonableness of a university regulation
permitting searches cannot be determined unless the impact of a warrant requirement upon the university's ability to maintain an ordered educational
environment is analyzed. 48 A university, as any other lessor, has the authority
to conduct warrantless maintenance inspections for damages and unsanitary
conditions. 49 Furthermore, if warrantless searches are permitted in situations
where quick action is necessary, 50 a university should be permitted to enter
rooms in response to emergencies.
However, is it necessary to the university's function to enter dormitory
rooms without a warrant solely to discover and confiscate contraband? Policemen may not conduct a warrantless search solely because they believe there are
objects subject to seizure within an area. 51 No disruption of the university's
ability to maintain order would necessarily follow if university officials were
required to obtain a warrant for a search where no emergency exists.
The instant opinion could be construed to permit the university to initiate
a search for a university purpose, such as a disciplinary hearing, and then
give the fruits of the search to police and request a criminal prosecution.52
This effectively nullifies the student's protection from police searches and

45. Camara v. Municipal Court, 387 U.S. 523 (1967); Chapman v. United States, 365
U.S. 610 (1961).
46. 365 U.S. 610 (1961).
47. Id. at 615.
48. See note 6 supra.
49. Cf. United States v. Jeffers, 342 U.S. 48, 51 (1951).
50. United States v. Rabinowitz, 339 U.S. 56 (1950) (search incident to arrest to protect against hidden weapons and destruction of evidence); McDonald v. United States, 335
U.S. 451, 454 (1948) (entrance to prevent immediate commission of crime); Carroll v.
United States, 267 U.S. 132 (1925) (searches of automobiles, which are easily moved).
51. "Belief, however well founded, that an article sought is concealed in a dwelling
house furnishes no justification for a search of that place without a warrant." Agnello v.
United States, 269 U.S. 20, 33 (1925).
52. "True the University retains broad supervisory powers which permit it to adopt
the regulation heretofore quoted, provided that regulation is reasonably construed and is
limited in its application to further the University's function as an educational institution."
442 F.2d at 289. It is doubtful, however, that the university's educational function would
be furthered by aiding police in gathering evidence for a criminal prosecution.
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